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Chairman’s Preface 

The end of the financial year is a busy time of the year for restructuring and insolvency 
practitioners at the best of times.  However, 2017 has proved to be an exceptionally frantic 
one given that the Insolvency Rules 2016 come into force on 6 April 2017.  The new Rules 
are the product of consolidation of 23 amendments to the existing legislation.  They range 
widely in scope and effect and make key changes to several aspects of the substantive and 
procedural law of insolvency.    
 
Amongst the most significant changes are: the abandonment of the existing statutory forms; 
the streamlining of the requirements for office-holders when convening and holding meetings 
(including a move away from the requirement for office-holders to hold physical meetings 
unless requested to do so); a process of deemed consent where a proposal from an office-
holder is deemed to have approval unless a requisite number of creditors object) and the 
modernisation and introduction of greater flexibility into the requirements for office-holders to 
correspond with debtors and creditors.    
 
It remains to be seen whether some of the stated objectives of streamlining and simplification 
are met in practice.  Commentators are generally divided as to the wisdom and practical 
consequences of the changes in the use of statutory forms and many insolvency practitioners 
have expressed concerns that the new rules impose unnecessary burdens on them and the 
Courts (at a time when resources for the latter are already stretched). 
 
There was a full house for our recent seminar on the new rules when attendees heard papers 
from a number of Hardwicke’s experts in insolvency.  We were also fortunate to have with us 
for the occasion the Chief Bankruptcy Registrar, Stephen Baister, who rounded off the 
proceedings with a colourful and insightful commentary on what we may expect from the new 
rules as seen from the perspective of the judiciary.  Whilst it could not be said that he greeted 
the prospect with unalloyed rapture, he gave us hope that the new regime would soon bed in. 
 
The event was heavily over-subscribed and I know that many who wished to attend were 
unable to do so.  Feedback was excellent and comments from those who attended included: 
 
 

 “Excellent speakers – very informative”; 
 

 “Well-presented and accessible format”; 
 

 “Very clear delivery with a commercial focus”; 
 

 “The speakers were technically good but also commercial and practical in their 
approach”. 
 
 

I am therefore delighted now to be able to share with you the notes compiled from the 
material used at the seminar. 
 
 

Lesley Anderson QC 

 
 
 

mailto:enquiries@hardwicke.co.uk
http://www.hardwicke.co.uk/


4 
 

 Hardwicke Building,  New Square,  Lincoln’s Inn,  London WC2A 3SB 
T  +44 (0)20 7242 2523   F  +44 (0)20 7691 1234   E  enquiries@hardwicke.co.uk   @Hardwickelaw   www.hardwicke.co.uk 

 

 

Introduction 
 
What?  The New Insolvency Rules 
 
The Insolvency (England and Wales) Rules 2016 (SI 1024/2016) replace the old Insolvency 

Rules 1986 (in England and Wales) with effect from 6 April 2017, subject to transitional 

provisions. 

 

How?  The process by which the New Rules came into being 

 

In order fully to appreciate the 2016 Rules, it is worth considering the process by which they 

came to be made. Back in September 2013, the Insolvency Service produced a set of draft 

rules with an Explanatory Memorandum. This was accompanied by a consultation document 

titled ‘Modernisation of Rules relating to insolvency law’. 

 

This package was sent to stakeholders and professionals, who were invited to comment on 

the draft by the end of January 2014. The consultation process elicited an overwhelming 

response, with in excess of 1,000 contributions to the debate. 

 

After the consultation, the Insolvency Service then published 2 further drafts: 

 

 March 2015 

 July 2015 

 

The July version was sent to the Insolvency Rules Committee, accompanied by another 

Explanatory Memorandum. The Insolvency Service did not produce a summary or any 

analysis on the consultation responses. It is only possible now to see what those respondents 

said because many of them published their responses themselves.  

 

At that stage, the intention was to lay the Rules before Parliament in Spring 2016 with a 

commencement date of 1 October 2016. This schedule slipped but the Insolvency Rules 

Committee was able to approve the draft in time for it to be laid before Parliament in October 

2016. The commencement date is now 6 April 2017. 

 

Why?  The rationale for the New Rules 
 
The Government’s own Explanatory Memo, put out by the DBEIS, referred to 3 underlying 

policies that governed the thinking behind the New Rules: 
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1. Consolidation: the bringing together in one place and one coherent whole the 

1986 Rules and all the subsequent amendments; 

2. Restructuring: a rationalisation of the Rules and updating the language used; 

3. Modernisation: the introduction of a number of reforms needed to bring the 

Rules up to date, in particular in light of concurrent amendments to the 

Insolvency Act 1986 (“the Act”). 

 

Consolidation 
 
The position before reform was open to considerable criticism. Since the original draft in 1986, 

there had been 28 SIs amending the Insolvency Rules.  

 

This created what might have been described, and indeed was described, as a patchwork 

quilt.  

 

The Insolvency Service chose a more robust description when opening the consultation on 

the 2016 Rules. It noted that the House of Lords had described the Rules (with amendments) 

as an “impenetrable thicket”. This quotation is apt to create a misunderstanding, however. 

This expression is not taken from any judgment of the highest appeal court, but from a speech 

by Lord Davies of Oldham in a debate in the Upper Chamber of Parliament. Furthermore, Lord 

Davies was not referring to the Rules but to the Insolvency Act, with its multiplicity of 

subsequent amendments.  

 

The 2016 Rules are undoubtedly a big step forward in terms of consolidation. The Rules are 

now to be found in one place and not strewn across the various amending instruments. Or at 

least that was the case when they were laid before Parliament. Even before the 

commencement date, it became necessary to produce the Insolvency (Amendment) Rules 

2017. These were laid before Parliament on 13 March 2017 and make 53 amendments to the 

2016 Rules, timed also to come into force on 6 April 2017.  

 

Caution must be exercised not to assume that a provision represents a pure consolidation of 

the existing Rules and amendments. Even where that was the primary objective, minor 

changes of wording can often be identified.  
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Some will feel that the consolidation could have gone further. In particular, there was no 

attempt to perfect the imperfect separation which exists at present between the substantive 

Act and the procedural Rules. The original intention was for the Act to reflect the substantive 

law of insolvency and the Rules to provide a procedural code. This has become blurred since 

the creation of the current framework in 1986. An oft-cited example of this is set off. Even 

under the new Rules it will still be the case that set off is addressed by either the Act or the 

Rules depending on whether it arises in a bankruptcy or in a winding up. 

 

It does not seem to have been an objective of the Insolvency Service or the Rules Committee 

to restore this separation and we say that this might be something of a missed opportunity. 

 

Restructuring 
 
Essentially, this rationale consisted of two elements: 

 

(1) Re-ordering, renumbering and recasting the Rules;  

(2) Revising the wording, syntax and structure of the Rules 

 

Thus, in terms of recasting, the Rules have been totally rearranged, with new numbering and 

a new order. In part this was in order to rationalise the arrangement. 

 

 This was achieved, for example, by the greater use of common parts: in particular 

Parts 14 to 18 contain new rules that apply across many different kinds of insolvency: 

administration, voluntary liquidations, compulsory liquidations and bankruptcy. 

 It was hoped also that this kind of reordering would produce a simpler and more user-

friendly layout. 

 

As far as textual and structural changes are concerned, the main aims were: 

 

 To update and/or simplify the language.  In part this means replacing words in the 

1986 Rules with what are deemed to be more modern sounding equivalents: thus 

“shall” is now replaced by “must”. 

 In particular there has been a conscious effort has been to use gender-neutral words 

wherever possible.  Thus “chair” instead of “chairman”.  This has sometimes been at 

the expense of style: for example there is conscious decision to avoid pronouns and 

replace them with gender-neutral nouns.  Thus r. 10.8 “… must state the following 

matters about the debtor: (a) the debtor’s …; (b) … of the debtor; (c) the name … in 
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which the debtor …, if other than the name of the debtor … and whether the debtor 

…” etc.  

 To simplify or make more accessible the meaning of the rules by altering the internal 

layout and structure.  Thus what in the 1986 Rules appeared as a block of text may 

here be broken down into a number of sub-rules; conversely sub-rules may themselves 

be subdivided or amalgamated.  

 

These reorganisations and structural reforms are neither entirely consistent nor fully intuitive.  

In addition their benefits are not always obvious. 

 

 It is not clear why the general procedural rules that used to form Part 7 of the 1986 

Rules have been divided between Parts 1 and 12 of the 2016 Rules (rather than all in 

Part 1 or in Parts 1 & 2). 

 Some of the “common parts” are not strictly-speaking “common”: thus r. 14.24 deals 

with set-off in administration and r. 14.25 deals with set-off in liquidation. 

 Even where there are plain benefits to the reorganisation, these will be off-set in the 

short term by having to relearn an entirely new set of numberings. 

 Some of the linguistic changes are of questionable value.  (Is “shall” really so hard to 

understand?) 

 In some instances, the old wording has been subject to minute construction by the 

courts and it is not clear how the minor changes will affect these interpretations and 

whether old ambiguities may now resurface. 

 In some case what might seem minor stylistic changes may have more significant 

impact – possibly unintended.  Take, for example, the old rule IR (1986) r. 7.43: when 

originally enacted it dealt with two distinct forms of incapacity: (a) mental (by reference 

to statute) and (b) “physical affliction or disability”.  (This was amended in 2007 to take 

account of the enactment of the Mental Health Act 2005 (“MCA”), but the amendment 

was implemented poorly, so that the reference to the MCA appeared twice, which was 

confusing.)  The new rule, r. 12.23, (after wisely removing the erroneous double 

reference to the MCA) retains the exact wording of the former rule, but adds in a 

semicolon after the word “affliction” and a new subparagraph after the word “or” so that 

it now has three separate criteria, the third of which “(c) disability” is not in any way 

defined (for example by reference to the Equality Act 2010).  It now appears, however, 

that the word “physical” no longer qualifies “disability”, which might render the 

restriction in to “mental incapacity” within the meaning of the MCA rather otiose. 
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Modernisation and Reform  
 
The main engine of the reforms was to bring in rules to support the major modernising reforms 

introduced by amendments to the Act by: 

 

 The Deregulation Act 2015 (“DA”); and 

 The Small Business, Enterprise and Employment Act 2015 (“SBEEA”). 

 

There are other reforming acts, the provisions of which have already come into force during 

2016 and which have been supported by rule-changes that are still fairly new (though 

technically part of the consolidation effort).  These include changes to the Debtor’s own 

bankruptcy application regime and changes to the jurisdictional structure in the county courts. 

 

In addition, reforms have been introduces to take account of developments in case-law. 

 

Finally there are changes that have been introduced to “improve”, “clarify” or “simplify” the old 

rules; or in some cases for no apparent reason at all. 

 
The significant areas of reform we intend to cover here are as follows: 
 
 

• Abolition of Prescribed Forms 

• Jurisdiction 

• Communications & reports 

• Meetings and decisions 

• Debts, proofs, dividends and set-off 

• Amendments to bankruptcy procedure 

• Application of CPR 

 
 

Abolition of Prescribed Forms 
 
One of the most controversial features of the new Rules is that they abolish prescribed forms. 

Formerly, Rule 12A.30 of IR 1986 directed practitioners and litigants to use the Prescribed 

Forms set out in Schedule 4. Under the New Rules the requirement is merely to include 

prescribed information contained in Part 1 and the specific part of the Rules relating to the 

process in question. 

 

What is required will vary depending upon the procedure at issue. Two particular provisions 

merit attention, however: 
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 Rule 1.8 –prescribes the format of documents.  

 Rule 1.9 – the permitted variations to the prescribed information1 

 

This reform is subject to a transitional provision at para 2 of Schedule 15: 

 

“A form contained in Schedule 4 to the 1986 Rules may be used on or after the 

commencement date if—  

(a) the form is used to provide a statement of affairs pursuant to paragraph 4 

of this Schedule; 

(b) the form relates to a meeting held under the 1986 Rules as described in 

paragraph 5(1) of this Schedule; 

(c) the form is required for the administration of a fast-track voluntary 

arrangement pursuant to paragraph 12 of this Schedule; 

(d) the form is required because before the commencement date, the office-

holder sought to obtain the passing of a resolution by correspondence; or 

(e) the form relates to any application to the court or petition presented before 

the commencement date.” 

 

On one reading this appears to suggest that, save for the circumstances set out in the 

transitional provision, prescribed forms are now prohibited. We think that interpretation is 

unlikely to be correct. Provided the prescribed form from the old Schedule 4 contained the 

prescribed information in the new Rules it would be compliant. 

 

However, in many instances, whilst the old prescribed form would likely contain the vast 

majority of the prescribed information, there would often be very subtle changes which would 

render use of the prescribed form non-compliant.  

 

Why abolish the prescribed forms? 

Insolvency Service Explanatory Memorandum (para 7.3) contains the official justification for 

the abolition: 

 

“This builds in a significant degree of future-proofing as there will be less need for 

amendment to accommodate advancements in technology, business practice and to 

enable e-delivery.” 

 

                                                 
1 Rule 1.9 is also quite different from its equivalent in the 1986 Rules (r. 12A.30(2)). 
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Reading between the lines, the main driving force was likely the fact that under the old 

structure when a small change was needed to an aspect of the prescribed information, a 

number of prescribed forms were also required to be amended as a consequence. This was 

undoubtedly burdensome and expensive. 

 

This particular reform was vehemently opposed during the consultation process by many 

including: 

 

 R32 

 City of London Law Society3 

 

The broad thrust of those criticisms was that: 
 

 A proliferation of house styles would emerge. Documents produced by key industry 

stakeholder which looked very different on their face but which all complied with the 

legislation. This would create additional burden for court staff in particular; 

 Prescribed information being missed off unwittingly as litigants would no longer be 

prompted to include the information by the headings/questions on the forms; and 

 The development of a ‘battle of the forms’.  

 

These criticisms were not sufficient to dissuade the Insolvency Service from pursuing the 

reform.  

 

It is likely that in due course a number of standard forms will emerge.  In fact the process 

has already begun with standard forms being produced by: 

 

 HMCTS 

 Companies House 

 Insolvency Service 

 

                                                 
2https://www.r3.org.uk/media/documents/technical_library/Consultation%20Responses/Rules_revision
_consultation_R3_response_.pdf 
 
3http://www.citysolicitors.org.uk/attachments/article/119/20140206%20Response%20to%20The%20In
solvency%20Service%20consultation%20'Modernisation%20of%20the%20rules%20relating%20to%2
0insolvency%20law'.pdf 
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It is also inevitable that forms that will become accepted as standard or near standard will 

emerge.  An obvious example is the forms that are being compiled by the likes of: 

 Atkin’s Court Forms4 

 

Jurisdiction 
 
Under the broad heading of jurisdiction we focus on 2 distinct aspects of the new Rules: 

 

 When can proceedings be issued in the County Court? 

 What are the routes of appeal in insolvency matters? 

 

County Court Jurisdiction – Corporate Insolvency 

 

This is now governed by r. 12.3 of the 2016 Rules.  

 

12.3.—(1) Where section 117 of the Act, as extended in its application by section 251, 

gives jurisdiction to the County Court in respect of proceedings under Parts 1 to 7 of 

the Act any such proceedings when they are commenced in the County Court may 

only be commenced in the hearing centre which serves the area in which the 

company’s registered office is situated.  

 

(2) However if the registered office is situated in an area served by a hearing centre 

for which Schedule 6 lists an alternative court or hearing centre then any such 

proceedings in the County Court may only be commenced in that alternative court or 

hearing centre.  

 

Express reference is there made to section 117 of the Act, a provision that creates concurrent 

jurisdiction to the High Court and the County Court for companies with a share capital less 

than £120,000. 

 

We consider that Schedule 6 (the alternative courts table) is not particularly user-friendly. We 

would advise that, for the most part, the third column of this Schedule is simply ignored when 

using the table to determine the alternative court under r. 12.3. 

 

County Court Jurisdiction – Personal Insolvency 

                                                 
4 The Insolvency team at Hardwicke is currently in the process of editing the next edition of this 
publication and template forms are being produced in the course of this. 
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This is now governed by r. 12.4 of the 2016 Rules. 

 

12.4.—(1) Proceedings under Parts 7A to 11 of the Act that are allocated in 

accordance with rule 12.5 to the London Insolvency District when they are commenced 

in the County Court may only be commenced in the County Court at Central London.  

(2) Elsewhere such proceedings when they are commenced in the County Court may 

only be commenced in the hearing centre determined in accordance with these Rules.  

(3) However if the hearing centre so determined is one for which Schedule 6 lists an 

alternative hearing centre then such proceedings when they are commenced in the 

County Court may only be commenced in that alternative hearing centre.  

 

This provision merely reflects the position under the old Rules. Reference is again here made 

to the alternative courts table in Schedule 6. The Central London County Court is also 

required to be used for any proceedings commenced in the County Court which (by virtue of 

r. 12.5) are allocated to the London Insolvency District.  

 

Appeals 

 

In corporate insolvency, r. 12.59 sets out prescriptively the destination of appeals. For the 

most part we would commend this provision for its clarity. One curious feature of r. 12.59 is 

the destination of appeals against the orders of a District Judge in a County Court. Where an 

appeal against such an order is sought, reference must be made to Schedule 10. This 

provides that outside of the South East of England, an appeal lies to a High Court Judge in a 

number of identified District Registries. In London and the South East5 the appeal lies to a 

Registrar. 

 

This is potentially quite problematic. 

 

 Registrars are typically thought to be equivalent to the District Judges whose decisions 

they are reviewing; 

 Registrars have acquired a novel appellate jurisdiction, which brings with it additional 

box work (e.g. permission decisions); 

                                                 
5 The South East for these purposes covers a wide area (Oxford, Canterbury, Norwich and the Isle of 
Wight) 
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 As appeals in bankruptcy are still governed by the Act, conjoined proceedings for the 

winding up of a partnership and the bankruptcy of the partners would now need to be 

appealed to different judges at different levels. 

 

Communication & reports – electronic communications 
 
 

The new rules attempts to modernise communications between office holders and creditors – 

and reflect the way the world has changed.  

 

Methods of communication have moved on significantly since 1986, when the internet and 

email were still at a very embryonic stage – and a decade away from widespread public use.  

 

E-communications are generally faster, cheaper than traditional methods and obviously create 

less of a carbon footprint. 

 

The changes are generally welcomed by the industry and are not seen as controversial.  

 

Email 

 

The current rules only permit officeholders to communicate with creditors by email where a 

creditor has given his express written consent: in other words, there is a requirement to opt in. 

However, the new rules encourage the use of email by introducing the concept of ‘deemed 

consent’ to electronic communications, which where applicable means creditors must opt out 

of rather than opt into being contacted by email.  

 

IR 2016, r. 1.45(2) provides that a document is properly delivered by email where: 

 

(i) the intended recipient has either given his actual consent or is deemed to have 

consented  

 

(ii) that consent has not been revoked by the time the email was sent   

 

(iii) intended recipient provided an electronic address for the delivery of the 

document 

 

Deemed consent 

 

This is held to exist when the intended recipient and the person subject to the insolvency 

proceedings, i.e. the debtor, have ‘customarily communicated’ with each other by electronic 

means before the insolvency proceedings commenced. 
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But several questions arise from this, such as how many communications you need for such 

communication to be customary. There is no guidance from the insolvency service on what 

‘customarily communicated’ means and the phrase is not used elsewhere in English 

legislation.  

 

Further the use of the phrase ‘with each other’ strongly suggests, in our submission, that 

communication must be both ways. Does that depend on the context? Would it make a 

difference if the only contact information the creditor had provided was an email address? 

 

These questions are clearly going to come to the fore in situations where customers have 

purchased goods or services online from insolvent retailers, who may have only 

communicated with the customer by email, not the other way round.  

 

There will be uncertainty in the coming months and years until cases come before the courts 

that allow judges to determine how the new legislation should be interpreted. In the meantime, 

where there is doubt, it would be prudent for the officeholder to seek the creditor’s consent to 

receiving electronic communications. 

 

Revocation of consent 

 

Consent to receive communications by email could, in our view, be revoked implicitly, by way 

of a request to receive a hard copy document.  

 

The revocation must take place before the email is sent, not received (which is deemed to be 

9am the business day after it is sent). 

 

Email address provided 

 

IR 2016, r. 1.45(2)(c) provides that the email address must be provided ‘for the delivery of the 

document’ – a phrase which to my mind stands at odds with the concept of deemed consent, 

where clearly the email address was not provided to the debtor for the purpose of receiving 

documents from the officeholder. 

 

It is most likely that the courts will hold that, where deemed consent rather than actual consent 

is relied upon, the provision of an email address for the purposes of any communication is 

sufficient. 
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This is one of many examples where the rules contain tensions or inconsistencies that have 

not been properly thought through, and which will be clarified over time by the courts. 

 

The new provisions regarding electronic communications apply to insolvency proceedings that 

are ‘commenced’ on or after 6 April 2017: Sch 2, para 3. 

 

It is important to note that ‘commenced’ is defined in Sch 2 para 3 in relation to each type of 

insolvency proceedings, and in relation to winding up by the court, the definition in that 

transitional provision of the new rules is not consistent with the Act. 

 

Under s. 129 of the Act, winding up proceedings by the court are said to ‘commence’ upon the 

presentation of the winding up petition to the court, whereas under Sch 2 para 3, such 

proceedings are said to ‘commence’ upon the making of the winding-up order. 

 

Again, this could well lead to some confusion in the first few months during the transition 

period.  

 

Websites 

 

Under the current rules, an officeholder is required to obtain the court’s permission if he wishes 

to communicate with creditors by publishing future notices on a website without also sending 

a notice by post to creditors each time stating that the specific document is available to view 

on the website.  

 

Under r. 1.49 an officeholder may still give notice that a particular document is available for 

viewing and downloading on a website (except where personal delivery is required) as is 

currently the case.  

 

But r. 1.50 now permits officeholders to give a one-off written notice to creditors that in future 

documents will generally be published on a website without further notification to creditors – 

with no requirement to obtain a court order first. 

 

Hard copies of documents may still be requested by creditors on an individual basis or 

generally going forward – and the written notice that the officeholder provides to creditors must 

give details of how the creditor is able to go about making such a request for hard copies. 
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The relaxation of the rules regarding use of websites is subject to certain exceptions set out 

at r. 1.50(2), e.g.:  

 

 documents for which personal delivery is required 

 notices of intention to declare a dividend 

 

An officer holder also may only deliver the following documents via a website if he gives 

specific notice that he intends to do so, pursuant to r. 1.49: 

 

 the outcome of a decision by creditors to consider a CVA proposal(r. 2.25(6)) 

 the outcome of a decision by creditors to extend an administration (r. 3.54(3)) and 

 the outcome of a decision by creditors to consider an IVA proposal (r. 8.22(5)) 

 

The other change is that documents posted to a website must remain there throughout the 

insolvency proceedings and for two months after the end of the insolvency proceedings or the 

release of the last person to hold office as an officeholder in those proceedings – r. 1.49(4)(a), 

r. 1.51. 

 

Previously, a document only had to remain on the website for three months after notice of its 

posting was sent to creditors (see r. 12A.12(3)(a) of IR 1986). 

 

There is no qualifying transitional provision. As such, these new provisions appear to affect all 

proceedings, whenever commenced, from 6 April 2017.  

 

Postal delivery  

 

Under r. 1.42, second class post may now also be used for the delivery of documents, except 

where the new rules expressly require first class post to be used.  

 

The only provision in the new rules that requires the use of first class post appears to be r. 

10.129(4), which relates the delivery of a report by the official receiver in response to an 

application by a bankrupt to act as a company director.  

 

Second class post is treated as delivered on the fourth business day after which it is posted – 

unlike first class post, which is deemed delivered on the second business day after it was 

posted.  
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The aim of this change is undoubtedly to save officeholders money and quite possibly also to 

encourage creditors to opt for electronic communication in order to receive documents more 

quickly.  

 

Opting out of communications 

 

Rules 1.37 to 1.39 permit creditors to opt out of receiving most but not all correspondence 

from officeholders, in the hope of cutting costs and reducing needless printing of documents 

that are never going to be read.   

 

Even if a creditor has opted out, he will still receive certain documents, including: 

 

 any notice of a dividend or proposed dividend 

 any notice relating to a change in the officeholder or officeholder’s contact details 

 

It is important to know that opting out does not exonerate a creditor from his obligation to prove 

for his debt or prevent a creditor from participating in a decision procedure or a deemed 

consent procedure – although he will not receive notice of those procedures.  

 

IR 2016, r. 1.38 governs the opt-out mechanism. A creditor may elect to opt out of 

communications at any time by delivering a dated and authenticated notice in writing to the 

officeholder. The creditor’s opt out is deemed to continue for the duration of the insolvency 

proceedings and for the duration of any consecutive insolvency proceedings of a different kind 

relating to the same company or individual. The creditor may revoke his election to opt out 

and opt back in to receiving communications at any time by way of further written notice to the 

officeholder. 

 

Under r. 1.39 an officeholder must, in his first communication with a creditor, inform him of his 

right to opt out of receiving further documents – while noting that opting out will not affect the 

creditor’s entitlement to receive dividends or to vote in a decision procedure. r. 1.39 details all 

the specific information that officeholders must provide to creditors.  

 

There is nothing in the transitional provisions of the rules to prevent a creditor from opting out 

of communications in an insolvency proceeding commenced before 6 April 2017. However, 

the requirement to provide information to creditors on opting out applies to proceedings 

commenced before 6 April 2017 but only where an officeholder has yet to deliver a first 

communication to a creditor: Sch 2, para 2. 
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This means there will not be an unmanageable requirement for officeholders to contact all the 

creditors they are dealing with on 6 April 2017. 

 

However, officeholders need to make sure they inform all new creditors of the new opt-out 

provisions from 6 April 2017.  

 

The fact that creditors may opt out and then opt back in of receiving communications at any 

time will necessitate officeholders keeping scrupulously up-to-date records of who has opted 

in and out, so that they know at any given moment whom they must send a communication 

to. 

 

Creditors may wish to opt out where there is little hope of any dividend being paid to them.  

 

However, it remains to be seen whether creditors who are not interested in proceedings are 

actually sufficiently motivated to send a written opt out notice to the officeholder.  

 

For that reason, commentators have questioned whether these new rules are likely to save as 

much money as they are expected to. 

 

Reports 

 

Part 18 of the new rules deals with reports. We have identified a few of the key changes.  

 

The content of progress reports for administration, winding up and bankruptcy has been 

standardised, under r. 18.3. 

 

Further, from 6 April 2017 the obligation on officeholders to circulate progress reports every 6 

to 12 months (depending upon the type of proceedings) is going to be fixed by reference to 

the officeholder’s date of appointment, which means it is going to be unaffected by (i) the 

appointment of another insolvency practitioner, or (ii) the extension of an administration - rr. 

18.6 – 18.8; r. 3.54(2). 

 

The previous rules will continue to apply where an obligation to file a report arose before 6 

April 2017, even if the officeholder has not fulfilled the obligation before that date: Sch 2, para 

7. 
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In keeping with the modern concern about data protection, the new rules provide that where 

a statement of affairs to be filed with the Registrar of Companies would otherwise include 

details of creditors who are consumers or employees, it should now simply note the number 

such creditors and the total value of their debts: Administration – rr. 3.30, 3.32; CVL – rr. 6.3, 

6.4; Compulsory winding up – r. 7.41. 

 

Instead, the details of the creditors who are consumers or employees and their claims should 

be set out in a schedule to the Statement of Affairs that will not be filed and published.  

 

These provisions will only apply to insolvency proceedings commenced on or after 6 April 

2017: Sch 2, para 4. 

 

 

Meetings and decisions 
 
The Insolvency Rules 2016 contain a new Part 15 which consolidates provisions relating to 

notices, decision-making procedures, convening of meetings, voting rights, exclusions, and 

appeals – all of which were previously scattered throughout the rules as they related to 

particular insolvency processes.  Part 15 has a wide application, with the aim of bringing 

together, and ensuring consistency between, the various different insolvency processes. 

 

Many of the details remain substantively unchanged from the old regime (or have undergone 

only small changes which range from being relatively insignificant to purely cosmetic).  There 

are, however, two areas which have changed radically: meetings are now the exception rather 

than the rule, and there are new permitted procedures for decision-making in an insolvency 

(including a process for deemed consent of creditors). 

 
Abolition of meetings and the new decision making procedures 

 

The Small Business, Enterprise and Employment Act 2015 (“SBEEA”) abolishes the use of 

physical meetings as the default decision making mechanism in any insolvency process.  It 

amended the Insolvency Act 1986 by inserting two new section (s.246ZE for corporate 

insolvency, and s. 379ZA for personal insolvency) to achieve this.  The position now is that 

physical meetings may still occur, but only if certain criteria are met.  This applies to all 

meetings which would have occurred under the old regime, including mandatory meetings 

such as a section 98 meeting at the outset of a CVL. 

 

mailto:enquiries@hardwicke.co.uk
http://www.hardwicke.co.uk/


20 
 

 Hardwicke Building,  New Square,  Lincoln’s Inn,  London WC2A 3SB 
T  +44 (0)20 7242 2523   F  +44 (0)20 7691 1234   E  enquiries@hardwicke.co.uk   @Hardwickelaw   www.hardwicke.co.uk 

 

 

This has arguably been the most controversial part of the reforms in the Insolvency Rules 

2016, one for which there was very little support in the responses to consultation.  The reason 

for the reforms is a perceived lack of creditor engagement generally, resulting in office holders 

having to use relatively time-consuming and expensive procedures to little effect.  The new 

regime is intended to combat this problem by prescribing that the majority of decisions be 

taken remotely, or even without full creditor-consultation at all (see ‘Deemed consent’ below). 

 

The 2016 Rules contain four ‘prescribed decision procedures’ in addition to physical meetings, 

as well as a separate regime for deemed consent.  The new prescribed decision procedures 

are: correspondence; electronic voting; virtual meetings; and any other decision making 

procedure which enables all creditors who are entitled to participate in the making of decisions 

to participate equally (though the scope and intended effect of this last item is entirely unclear). 

See IR 2016, r. 15.3. 

 

The provisions of the Insolvency Act 1986 inserted by the SBEEA apply wherever a person 

(“P”) seeks a decision from creditors or contributories (referred to throughout this note simply 

as “creditors” for ease of reference”).  Any decision making procedure except a physical 

meeting may be used unless a meeting is requested by a sufficient number of creditors.  The 

threshold for creditors requesting a physical meeting is 10% by number, 10% by value, or 10 

individual creditors.  This prohibition will not apply where it is contradicted by another provision 

(for example, r. 15.17 applies where an authorised deposit-taker is being wound up by the 

court; in that case, certain meetings are mandatory and notice of those meetings must be 

given to the FCA) or where the court orders otherwise. 

 

Notices to creditors 

 

Wherever a decision is sought from creditors using one of the prescribed decision procedures, 

the convener must give notice to creditors.  The court has the power to order that notice be 

given by advertisement only, which power will be exercised having regard to the cost of giving 

notice by other means, the amount of assets available, and the extent of the interest of 

creditors as a whole or any particular class of them (r. 15.12).  If no such order is made by the 

court, then the convener must give a notice which complies with r. 15.8.  This notice must set 

out the following information: 

 

(a) identification details for the proceedings; 
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(b) details of the decision to be made or of any resolution on which a decision is sought; 

 

(c) a description of the decision procedure which the convener is using, and 

arrangements, including the venue, for the decision procedure; 

 

(d) a statement of the decision date; 

 

(e) except in the case of a decision in relation to a proposed CVA or IVA, a statement of 

by when the creditor must have delivered a proof in respect of the creditor's claim in 

accordance with these Rules failing which a vote by the creditor will be disregarded; 

 

(f) a statement that a creditor whose debt is treated as a small debt in accordance with r. 

14.31(1) must still deliver a proof if that creditor wishes to vote; 

 

(g) a statement that a creditor who has opted out from receiving notices may nevertheless 

vote if the creditor provides a proof in accordance with paragraph (e); 

 

(h) in the case of a decision to remove a liquidator in a creditors' voluntary winding-up or 

a winding up by the court, a statement drawing the attention of creditors to section 

173(2) or 174(4) (which relate to the release of the liquidator), as appropriate; 

 

(i) in the case of a decision to remove a trustee in a bankruptcy, a statement drawing the 

attention of creditors to section 299(3) (which relates to the release of the trustee); 

 

(j) in the case of a decision in relation to a proposed CVA or IVA, a statement of the 

effects of the relevant provisions of the following— 

(i) r. 15.28 about creditors' voting rights, 

(ii) r. 15.31 about the calculation of creditors' voting rights, and 

(iii) r. 15.34 about the requisite majority of creditors for making decisions; 

 

(k) except in the case of a physical meeting, a statement that creditors who meet the 

thresholds for requesting a physical meeting may, within five business days from the 

date of delivery of the notice, require a physical meeting to be held to consider the 

matter; 

 

mailto:enquiries@hardwicke.co.uk
http://www.hardwicke.co.uk/


22 
 

 Hardwicke Building,  New Square,  Lincoln’s Inn,  London WC2A 3SB 
T  +44 (0)20 7242 2523   F  +44 (0)20 7691 1234   E  enquiries@hardwicke.co.uk   @Hardwickelaw   www.hardwicke.co.uk 

 

 

(l) in the case of a meeting, a statement that any proxy must be delivered to the convener 

or chair before it may be used at the meeting; 

 

(m) in the case of a meeting, a statement that, where applicable, a complaint may be made 

in accordance with r. 15.38 and the period within which such a complaint may be made; 

and 

 

(n) a statement that a creditor may appeal a decision in accordance with r. 15.35, and the 

relevant period within which such an appeal may be made. 

 

The persons to whom notice must be given, and the time limits for doing so, are set out in the 

table at r. 15.11.  The notice periods differ according to the insolvency process and type of 

decision sought, and range from 7 days to 28 days.  This also applies to the use of the deemed 

consent procedure, but does not apply where the court has ordered that notice be given by 

advertisement only. 

 

A decision making procedure is deemed to have been duly initiated and conducted, even if 

the notice of that procedure was not actually received by the persons to whom it was delivered 

(r. 15.15). 

 

Deemed consent 

 

It is now possible for office-holders to make certain decisions without seeking creditors’ views 

at all, using the new deemed consent procedure.  This procedure cannot be used for every 

decision: it cannot be used for remuneration decisions, where the Insolvency Act or the Rules 

provide otherwise, or where the court orders the use of a particular decision procedure.  The 

deemed consent procedure is governed by the new ss246ZF (personal) and 379ZB 

(corporate) of the Insolvency Act 1986 (inserted by the SBEEA) and by r. 15.7. 

 

In order to use the deemed consent procedure, the notice to creditors must comply with r. 15.8 

(see above), and include the following statements: 

 

(a) In order to object, a creditor must deliver a notice of objection together with a proof of 

claim (if not already delivered) by the decision date, failing which their objection will be 

disregarded; 
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(b) It is the convener’s responsibility to aggregate the objections and check whether the 

threshold has been met; 

(c) If the threshold is met, then the deemed consent procedure will terminate without any 

decision being made, and that any future decisions on the same issue will be made by 

a decision making procedure. 

 

The threshold is 10% of the creditors by value.  When calculating whether this threshold has 

been met, the convener applies the rules applying to the admission or rejection of a claim (rr. 

15.31(2), 15.32, and 15.33), and is entitled to assume that the value of the relevant creditors’ 

claims is the same as that of the creditors who would have been entitled to vote if a decision 

making procedure had been used (even if they haven’t yet met the criteria for entitlement to 

vote). 

 

Requesting a physical meeting 

 

A creditor may request a physical meeting in respect of any decision – whether it is proposed 

that deemed consent or one of the prescribed decision making procedures will be used.  The 

request for a physical meeting can be made before or after the r. 15.8 notice is delivered, but 

must be made no later than 5 business days after delivery of that notice.  It is the convener’s 

duty to check whether any one of the thresholds has been made (i.e. 10% by value, 10% by 

number, or 10 individual creditors – as set out above). 

 

If the threshold is met, the convener must send out a notice to that effect no later than 3 

business days after the threshold is met or surpassed.  That notice must comply with r. 15.8 

(see above), additionally stating that the original procedure has been superseded, that a 

physical meeting will now occur, and that the convener has a discretion to allow a creditor to 

attend that meeting remotely.  Notice of a meeting must also be gazetted as soon as 

reasonable practicable in an administration, CVL, winding up by the court, or bankruptcy (per 

r. 15.13). 

 

Problems with remote attendance or virtual meetings – excluded persons 

 

Along with the new possibilities of virtual meetings and remote attendance at physical 

meetings comes the obvious potential for technological difficulties.  To address this issue, the 

2016 Rules include provisions relating to ‘excluded persons’. 
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A person is an ‘excluded person’ where he has taken all necessary steps to attend a virtual 

meeting or to attend a physical meeting remotely, but the arrangements put in place by the 

convener do not allow him to attend.  This would appear to apply to two distinct scenarios: 

where the creditor would never have been able to attend (for example, if he has no internet 

connection, or if his computer is simply too old to run the software used by the convener, 

despite him having requested permission to attend remotely and having made himself 

available at the time of the meeting) or where a problem arises during the course of the 

meeting (for example, the creditor’s phone cutting out, or computer malfunctioning). 

 

If the chair of a meeting becomes aware during the meeting that there is an excluded person, 

he can either continue with the meeting, declare the entire meeting void and reconvene it on 

another date, or declare the meeting valid up until the point at which that person became 

excluded, and then adjourn the remnant of the meeting.  If the meeting continues, its validity 

is not affected by the existence of an excluded person unless the court orders otherwise, or 

the chair/convener decides otherwise following receipt of a complaint. 

 

A creditor who claims to be an excluded person may request an indication of what happened 

during the exclusion.  If the chair/convener is satisfied that the creditor was an excluded 

person, the requested indication must be given.  The request for an indication must be made 

as soon as reasonably practicable, but in any event no later than 4pm on the business day 

following the meeting.  The indication must likewise be given as soon as reasonably 

practicable but in any event no later than 4pm on the business day following the request. 

 

A complaint may be made by either an excluded person himself, or by a person who attended 

the meeting and claims to have been adversely affected by the actual, apparent, or claimed 

exclusion of another person.  If such a complaint is made, the chair/convener must consider 

whether there is, in fact, an excluded person, and if so the chair/convener must consider the 

complaint itself.  Any complaints must be made as soon as reasonably practicable, but in any 

event no later than 4pm on the business day following the meeting (if no indication was 

requested) or 4pm on the business day following receipt of the indication (if an indication was 

requested).  The chair/convener must deliver notice of any decision reached in response to a 

complaint as soon as reasonably practicable, but there is no definite time limit for doing so. 

 

There are certain prescribed courses of action which must be taken by the chair/convener 

when upholding a complaint.  If satisfied that the exclusion complained of has caused 
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prejudice, the chair/convener must take whatever action he thinks appropriate to remedy that 

prejudice.   

 

If: 

(a) the chair/convener is satisfied that there is an excluded person;  

(b) that excluded person asserts how they would have voted on a resolution which 

occurred during the exclusion; and  

(c) the vote of that excluded person would have altered the result of the resolution 

 

The chair/convener must count the vote of the excluded person as if it had been cast, amend 

the record of the resolution’s result, and give notice to all persons who were entitled to attend 

the meeting. 

 

If a complainant is not satisfied by the action taken by the chair/convener following a complaint, 

he may apply to the court for directions, provided such application is made within 2 business 

days of receiving the decision following the complaint. 

 

Consequential changes for starting and ending certain insolvency processes 

 

As a result of the above changes, there be significant changes to the way certain insolvency 

procedures are started (in particular CVLs and out-of-court appointments of administrators: in 

relation to the latter, note the altered provisions in relation to a notice of intention to appoint at 

IR 2016, r. 3.23; reflecting the amendments to para 26 of Sch. B1 to the Act introduced by 

DA). 

 

There will also be changes to the way some are brought to an end: 

 

In keeping with policy on moving away from meetings generally, final meetings have now, 

under IR 2016, been replaced by final accounts or reports: 
 

• In the case of MVLs, rr. 5.9, 5.10, 18.14 

• In the case of CVLs, rr. 6.28, 18.14 

• In the case of compulsory winding up, rr. 7.71, 18.14 

• In the case of Bankruptcy, rr. 10.87, 18.14 

 

Similarly, new rules have been introduced to govern resignations, removal and release: 

 

mailto:enquiries@hardwicke.co.uk
http://www.hardwicke.co.uk/


26 
 

 Hardwicke Building,  New Square,  Lincoln’s Inn,  London WC2A 3SB 
T  +44 (0)20 7242 2523   F  +44 (0)20 7691 1234   E  enquiries@hardwicke.co.uk   @Hardwickelaw   www.hardwicke.co.uk 

 

 

• See the above provisions, read together with r. 5.6 (MVL), r. 6.25 (CVL), rr. 

7.61-7.63 (Compulsory) and r. 10.77 (Bankruptcy). 

 
 

Debts, Proofs, Dividends and Set-off 
 
 
Claims and proofs of debt are now dealt with in Part 14 of IR 2016. 

 

Among the more significant new provisions are new provisions relating to “small debts” and 

a number of other significant changes. 

 

“Small debts” 

 

The new rules create a procedure which allows an officeholder to treat small sums recorded 

in debtor’s accounting records or statement of affairs as proved for the purpose of paying a 

dividend without further investigation – r. 14.3(3). 

 

A ‘small debt’ is defined in the new rules as being a debt that does not exceed £1,000 - r. 14.1. 

In order to invoke this procedure the officeholder must send a notice of intention to declare a 

dividend which sets out prescribed information about the small debt procedure and his 

intention to treat the small debt as proved. r. 14.31.   

 

The debt will be automatically deemed proved unless the creditor has notified the officeholder 

that it is incorrect or not owed by the last date for proving.  

 

The small debt procedure does not appear to permit any variation of the sum admitted under 

the even by agreement between the creditor and the officeholder.  If the creditor advises the 

small debt is incorrect the small debt will not be deemed to be proved and the creditor must 

submit a proof to receive a dividend.   

 

By no longer requiring officeholders to investigate every single little sum owed, it is hoped that 

insolvency proceedings will become cheaper and quicker.  

 

Miscellaneous other changes to proving dividends  

 

Subject to the new small debt regime, creditors in must now prove a CVL, where previously 

they only had to if required to do so by the liquidator: r. 14.3(1). 
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The procedure for the conversion of debts owed in a foreign currency has been changed, in a 

way that is likely to make life easier for the office holder: r. 14.21. 

 

The right of appeal in relation to decisions on proof have now been extended to MVLs: r. 

14.8(3). 

 

New rules governing set-off 

 

The rules on set-off in Administration and Liquidation have been slightly amended (apparently 

to address some of the issues raised in the Minmar debate, but without addressing the 

elephant in that room, namely the effect of transgression): IR 2016, rr. 14.24 & 14.25. 

 

These changes affect administrations and liquidations only: the regime for bankruptcy remains 

governed by the Act. 

  

Amendments to bankruptcy procedure 

 

In addition to the changes (introduced in April 2016) for Debtor’s bankruptcy applications (now 

to be found in IR 2016, rr. 10.34-10.48, 10.62-10.65), there are some other changes of note: 

 

 Insolvency Practitioners may now be appointed as Interim Receivers: rr. 10.49-10.54. 

 Upon the making of a bankruptcy order, the OR automatically becomes (first) trustee, 

and this has required minor amendments to the rules.  The main consequence of this 

will be to bring together the date of the bankruptcy order and the date of vesting under 

s 306 of the Act. 

 Save in relation to Debtor bankruptcy applications, there is no longer an automatic 

requirement for a debtor to provide statement of affairs; he need only do so if required 

to by the OR: r. 10.55. 

 There are minor changes to the requirements of what must be set out in an order for 

the suspension of discharge: r. 10.142, especially r. 10.142(9); see also r. 10.143. 

 Minor procedural changes to applications to set aside a statutory demand: r. 10.4(6). 

 

Application of the CPR 

 

As before under the 1986 Rules, the CPR has been incorporated into the New Rules.  

However, this is not done with one stroke of the pen: you find the incorporation in various 
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different places (which is not entirely in keeping with the original rationale set out at the 

beginning).  There are, however, some curiosities. 

 

• IR 2016 r. 12.1 does much the same job as in the earlier rules, including the inclusion 

of “any relevant practice direction”.  This will obviously include the Insolvency PD.  

However, as yet, the latter has not been amended, which may produce some 

unintended anomalies and confusions. 

• Appeals (in corporate insolvency) are dealt with by reference to Part 52 in r. 12.58. 

• But: calculation of time are now governed by IR 2016, r. 1.3 and Sch. 5.  Schedule 

5(1) incorporates CPR 2.8 with the exception of CPR 2.8(4) – which states that in 

periods of 5 days or less, weekends and bank holidays are not to be counted.  This 

rather curious and deliberate omission may be because calculations of 5 days or less 

under IR 2016 are generally expressed to be “five business days”, but the unnecessary 

convolution would have been better avoided. 

 

Transitional provisions 

 

IR 2016 come into force on 6 April 2017, subject to the transitional and savings provisions in 

Schedule 2 to IR 2016. 

 

Essentially, where a particular procedure has started under IR 1986, these allow IR 1986 to 

continue to govern the procedure in question for a limited period and/or limited purposes (but 

see below). 

 

These include the limited continued use of certain Prescribed Forms (prescribed under IR 

1986 Sch. 4): IR 2016, Sch. 2, para 15 – as referred to above. 

 

The transition provisions affecting applications and petitions begun but not concluded prior to 

the commencement date (6 April 2017).  See generally IR 2016, Sch. 2, para 14.   

 

However, imprecise drafting in these provisions leaves a number of anomalies and 

uncertainties: 

 

 So Sch. 2, paragraph 14(1) stipulates that generally IR 1986 continues to apply where 

the court is still seized of an application/petition on 6 April 2017; but  
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 Para 14(2): explains that the court in no longer seized where: 

(a) an order is made determining an application; or 

 (b) a bankruptcy order is made or a winding-up order is made on a petition or the 

petition is dismissed or withdrawn. 

 On the other hand, para 14(3) goes on to explain that any application to review, rescind 

or appeal an order made under para 14(2)(a) must be made under Part 12 of IR 2016. 

But 

o there is no explanation as to what is to happen if the review or appeal results 

in the application being restored; 

o The reference to Part 12 is only apposite if the matter in question is corporate 

insolvency (there is no explanation as to what the position should be in personal 

insolvency that is not dealt with under Part 12); 

o Para 14(3) expressly and pointedly only deals with reviews or appeals in 

relation to applications: the provisions are silent as to the situation governing 

applications to review or appeal petitions.   

 It is very unclear whether these anomalies are intentional. 
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This note was compiled by the following barristers at Hardwicke: 

 
Lesley Anderson QC 

Lesley.Anderson@hardwicke.co.uk 

 

 

Alaric Watson 

Alaric.Watson@hardwicke.co.uk 

 

 

Sarah Clarke 

Sarah.Clarke@hardwicke.co.uk 

 

 

Phillip Patterson 

Phillip.Patterson@hardwicke.co.uk 

 

 

Sri Carmichael 

Sri.Carmichael@hardwicke.co.uk 

 

 

Ryan Hocking 

Ryan.Hocking@hardwicke.co.uk 

 

 

To find out more about our insolvency team and their work, please visit the insolvency page 

on our website. 
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